




  

TESTIMONY OF 
THE DEPARTMENT OF THE ATTORNEY GENERAL 
KA ‘OIHANA O KA LOIO KUHINA 
THIRTY-SECOND LEGISLATURE, 2023 
 
 

ON THE FOLLOWING MEASURE: 
H.B. NO. 607, RELATING TO TAXATION. 
 
BEFORE THE: 
HOUSE COMMITTEE ON ECONOMIC DEVELOPMENT 
 
DATE: Wednesday, February 8, 2023 TIME:  10:15 a.m. 

LOCATION: State Capitol, Room 423 

TESTIFIER(S): Anne E. Lopez, Attorney General, or  
  Joshua J. Michaels, Deputy Attorney General  
 
 
Chair Holt and Members of the Committee:

The Department of the Attorney General provides the following comments. 

The purpose of this bill is to establish an interisland produce shipping tax credit to 

alleviate the costs of interisland shipping for farmers and ranchers in the State.  See 

page 2, lines 8-10.  The bill would provide an income tax credit of up to $20,000 to 

producers who incur input transportation costs for the shipping of produce and 

agricultural goods between counties in Hawaii.  See page 2, line 20 to page 3, line 2.  

The definition of "producer" includes "any farmer or rancher in the State who is an 

individual, group of individuals, partnership, corporation, estate, trust, association, 

cooperative, broad line distributor, food hub, or other business enterprise or other legal 

entity who shares in the risk of producing an agricultural commodity in substantial 

commercial quantities and who is entitled to a share of the agricultural commodity from 

the agricultural operation."  See  page 5, lines 11-17. 

This bill could be subject to challenge as a violation of the Commerce Clause of 

the United States Constitution, which provides that Congress shall have the power to 

"regulate Commerce . . . among the several States."  U.S. Const. art I, § 8, cl. 3.  

"Though phrased as a grant of regulatory power to Congress, the clause has long been 

understood to have a 'negative' aspect that denies the States the power unjustifiably to 

discriminate against or burden the interstate flow of articles in commerce," known as the 

Dormant Commerce Clause.  Or. Waste Sys., Inc. v. Dep't of Envtl. Quality, 511 U.S. 
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93, 98 (1994).  The doctrine prohibits states from "advancing their own commercial 

interests by curtailing the movement of articles of commerce, either into or out of the 

state," Fort Gratiot Sanitary Landfill, Inc. v. Mich. Dep't of Nat. Res., 504 U.S. 353 

(1992) (internal brackets omitted), upon concern about "economic protectionism," i.e., 

"regulatory measures designed to benefit in-state economic interests by burdening out-

of-state competitors."  Dep't of Revenue of Ky. v. Davis, 553 U.S. 328, 337 (2008). 

Here, an income tax credit would be given to producers "in the State" who incur 

transportation costs for shipping produce and agricultural goods between Hawaii 

counties.  Producers outside the State, who incur similar costs for their interisland 

shipping of produce and agricultural goods, would receive no such credit.  Thus, the 

proposed tax credit may be challenged as unconstitutional because it would bestow a 

commercial advantage on in-State producers while burdening out-of-state competitors 

who would not be eligible for the same tax credit. 

Based on the foregoing, one solution would be to remove the phrase "in the 

State" from the definition of "producer" (page 5, line 11).  This amendment would 

address the possible Dormant Commerce Clause challenge by allowing the tax credit 

for all producers, regardless of location, who incur input transportation costs for 

interisland shipping. 

Thank you for the opportunity to offer these comments. 
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Chairperson Holt and Members of the Committee: 
 
 

Thank you for the opportunity to present testimony on House Bill 607 which 

amends Chapter 235 and establishes an interisland produce shipping tax credit to 

alleviate the costs of interisland shipping for farmers and ranchers in the State. 

 
The Department of Agriculture supports the intent of this measure with the 

following comments. Given that Hawaii is an island state, any increase in cost of 

interisland transportation can serve as a barrier to market access for many local 

agricultural and food producers. When interisland surface cargo rates increased by 46 

percent in 2020, some agricultural producers were tasked to sell on-island as the rates 

made shipping to the neighbor islands unprofitable. 

 

On page 3, lines 13-18, the Department respectfully requests the committee to 

delete the language as it addresses a tax credit for renovation costs incurred in a 

commercial building, and is not relevant to the subject matter of an interisland produce 

shipping tax credit in this measure.       

 

Finally, the Department appreciates all legislative efforts to lower the costs of 
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interisland shipping for farmers and ranchers in Hawaii. We defer to the Department of 

Taxation with respect to the proposed amendments in Chapter 235. 

 
Thank you for the opportunity to testify on this measure. 
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The Hawai !i Alliance for Progressive Action (HAPA) is a public non -profit organization under Section 501(c)(3) 
of the Internal Revenue Code. HAPAÕs mission is to catalyze community empowerment and systemic change 
towards valuing !aina (environment) a nd people ahead of corporate profit. !
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The purpose of this measure is to establish an inter-island produce shipping tax credit to 
alleviate the costs of inter -island shipping for farmers and ranchers in the State which we 
understand is an important part of supporting our local agriculture sector and food security. .  

The cost of inter-island transportation is a bottleneck for market access by food producers in 
Hawaii. This issue is also recognized by the United States Department of Agriculture, which 
administers a reimbursement transportation cost payment program for geographically 
disadvantaged farmers and ranchers to reimburse producers for a portion of the cost to 
transport agricultural commodities or inputs used to produce an agricultural c ommodity.  

The reimbursement transportation cost payment program helps eligible farmers and ranchers in 
Hawaii and the Pacific offset their costs for transporting agricultural products or inputs used to 
produce an agricultural commodity over long distances . Payments from the program are 
calculated based on the costs incurred for transportation of the agricultural commodity or 
inputs during a fiscal year, subject to an $8,000 per producer cap per fiscal year. 

Providing an income tax credit like the reimbursement transportation cost payment program 
that similarly reimburses producers for a portion of the cost to transport agricultural goods 
between the counties will reduce cost impacts to farm viability and consumer food price and 
support progress towards the StateÕs Aloha+ Challenge commitment to increase local food 
consumption and production. !
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